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with expressions cleariy showing that
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OPFINION OF THE COURT, BY FREAR, J.

The defendant Redward contracted
with the defendant Hawalian Lodge
to do, for $7234, the carpenter work,
wrought and csst tron work and plas
tering upon the bullding Ruown as|
the Musonic Temiple situated on the
eaterly corner of Hotel and Alakea
stre«is in Howolulu, The eontractor
abautoned the wo'k b-fore its com-
pletion sod sfter #7000 had been patd
pixder the contract, this being more
than was payable for the proportion of
work Lnen done Tos Hawaiiao L'htgr
ther-upon cowpleted the work at a
excseling the origival contract

he platoiifl, 8. C Allsn, dotog
under the vame of Allen &
Bobin=on, ciaims 10 have advance!d
Poa9 cash for lubor ant to have fur
tuaterials of the value of

ivcludios tmgortatiol
to the contractor for this

The 24700 paid under the

T

prive

Los)iess

coutragt was all paid to the
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N SUeh ¢con
fusion in the sccogut that items fod
which the law gives o lieu could am

]:.p_-—;ui..'a':-l by luspeetion; aud that

the myaerials were wor furoisi
solsly on the eredit of the defeudans
Redward

Thes« findiogs of [

they must Le. a5 1u
verdict of a jury, cannoe
thers betug ~ufficient evideuce Lo =u-
tain then.
Recondly, evider
relating to sppll
was properly admitied Iu
senée of an agreement upou Lhis sub
h‘i with the owli=r, It Was competent
for the coptractor and m aerial-man to
agree Upon the application of pay
ments made o the latler upow the
order of the former, I'he rules reiat
fpyx to the apl,.--i-_'snm,- ol pat ments in
neral appls Lo tis kiod.

regarted, as

th+ nature 1

w el aside,
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paAYlueuls
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Casss of

fll Mes Jens, See. 257 : 2 Joues,
Ldeos, Sec. 1307; 1 Am. Ld, Cas. 3rd

Thirdly, the Circuit Court correctly
held that the amouunt for which the
perty may be charged with a lieu
favor of a subsoutractor or material
man is pot limited to the amodst pay-
able by the owper to the coulrsctor.
In a few States, sgheanirsclors are
ven po lien at sll gpon the property,
t & lien cnly ou the dett psyavie by
the owner to the eootractor. [n many
Btates a direct lien I8 given If‘lullhe,
property, bat with an express limita-|
ton mythe amount of the original
eoutract price. Under these two |
classes of statutes, the right of the|
materia-maon generally been held |
to be controlled by the state of Lhe
account between the owuer aod econ-
tractor—the material-mao or sub-con-
tractor being merely subrogated to
the ts of the cootractor.
umm statutes s direct lieo is
o the property, eitber with-
oal yiog or limiting expressions
ss (0 smount, ss in mauy Stales, or

may have a lien for the reasonable
value of the materinls furaished by
him, even though in excess of the
amount payable to the principal con-
tractor under the original coutraet.

Our statute is of this vature. It
gives 8 direct lien upon the property
to the sub contractor without limit
with reference to the original contraet
price. The statute provides:

“Section 1. Any person or associa-
tlon of p=r=ous turcishing labor or
material to be used in the construe-
tion or repair of aoy building, strue-
ture, railroad or otber vudertaking,
shnll have a lien for the price agreed
to e pard for such labor or material

if it shall not exvesd the value there
off upon such building, structure,
raliroad or other undertaking, as weil
as upon the interest of the owner of
such building, structure, railrosd or
other undertaking in the land upon
which the same is situated "

This section of the statule gives s
lien to “*auy person furnishing mate-
rial” and makes no distiuction be
twean contractors and sul-pontractors,
Other sections, 5 and 6, show clearly
that subeoutractors were lotended to
be included.

The Hew is “for the price agreed to
be pald™ This may mean the price

S—

does not work a ferfeiture of the rights
of a sub-contractor with reference to
materials furnished before the atan-

'donment. The case would, of course, be

oltherwise if the statute merely subro
gated the sab-coutractor to the rights
of the contractor,

Filthly, it was provided in the con-
tract that the coutrsotor should before
each paymeunt, if required, give suffi
cleut evideoce t* at the premises were
free from all llens; that if st any time
there ~hould be any iieuns for which
the owners might be liable they might
re!sin from the moneys payvable 1o the
contractor sufflcient to  fodemnifly
trem; and that if there should be soy
such claim afver all payments were
made the contractor should refuwd to
them all moveys that they might be

leompelled to pay o discuarging the

| lirus,

agreed either between the owner and |

contractor or betwesn the contractor
and material man. [t wou d naturally
mean the price agreed 1o ou ove side
at least by the “person furnishiog the
materials"" aod that would be the sub
coutractor if the materials were fur-
nished by him,

There is pot only no express or im- |

plied limit of the sub-contructor's livn
10 the price sgreed et wesn the owner
aud coutractor, but the clause “*if 1t
shall vot exceed the value thereof,”
wou'd seem to have been tuserted
chiefly for the purpose of preventing

colluston  between the cootractor |
and  sub-contractor whereby they
might otherwise biod the owuer
beyond the real wvalue of 1the

muterials or labor. Tols elause would
bardly bave been inserted o protect
the owner again-t hisown agreement
Indee). he would ordinsrily be es-
topped from sayiog that the price he
agreed to pay exceeded the renl value.

Agsin, as a rule the price sgreed
upou between the owner ant the con-
tractor is s lump sum for all lavor and
material cover«d by the contract, ang
in such cases the only “price sgreed to
e pxid tor such Ixbor or material’” as
may e fuiuisbvd by the seversl mwe-
terial-men or sub-countractors is the
price a:re<d between them and the
contractor

sSection 6, which provides that when
the work or materisal is furnisbed to a
contractor, that is, by & sub-contract
or, laborer or masterial-man, “the
owuer may retsin from the smount
payable to the contractor sufficient 1o
cover the amount Jdue or 0o become
due to the person or persons who filed
the llen,” may, at first glance, seem
to indicate that the Legisla‘ure con-
temmpinted that there would e suffi
cleut to =atisfy all lieus out of the
pal contract price, and that there

ther= was noe luieantion (0 glve
any further right But this iufer-ne=
by bo  wmeans  [(ollows, I'ue suw

coutraetor is given a lien direetly on
th+ property, not on the debt pas abie

0 the coutractor; the dwoer i= not
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We are nware that a Jiff-rent view

has beesn laken W Some ¢Ourts g
Fullenwider v, Lonzmoor !
HBurt v. Parker Couunty, 77 Ib 335
KRuowies v J-i st, 13 Cal 5320 }
v. U Ib. 155. The
goder wii
iortiis steeisl
resemb lug our s{afule =0omewhat
differed trom 1t 1 =everal P e
whether sufficientiy to justifv t
cisions msde under them. we
say. Toe iog of our own siatute
as well as the decided weight of au
thority requires u< to hold that the
sub-coptractor is not thus Jimited
Iater Colifornia decision
clied Appears Gicarly 1o hav= hesy o
rmueous amider the statote
{orce

Toe =upreme Courts of Nevaida
Washington aud New Mexico refus—d
to follow the ; ourt of Cali-

ey, 49 =tatufes

he Texas and early (Tal
ilered, wile
y=i

Mis Wele fet

= shave

theti: b

fornls It ing thelr statures
which w-re¢ ted from the Calitoruia
statute See Hunter v. Truck - Lodge,

14 Nev., 24; nnd Spokanpe, ete, Co v
MeChesvey, 21 Pae. R (Wash. ), 198
in whieti a similsr deeision of the
Supreme Court of New Mexico is re-
terred to; also Colter v. Frese, 45 Iod |
98, snd Heury, ete., Co, v. Evans, 07,
Mo, 47. In these cases the (aliforuia
and other decisions are dl=onssed
Statutes of this narure are sustained
fm the Legislative view, in poiot of
policy, oo toe grouond that ao owner
0" properiy aught to compensate tho-e
who add to its value vy furvishing
materisls for its improvement, and
that he may protect himsel! from iia-
tility beyoud the contract price by
emp'oying ouly such conlrsctors ms
are fiosocially re=pousible, or by with
holding from them sueh part of the
econtract price as may be sufficieut o

| satisfy liens, or by requiring them to

zive bonds for the delivery of 1De po

perty Ire= from lien+, or by other
means The tendency of recen: legisia
tion sesms Lo be to limit the lien of the

sub-coutractor to the amnunt of the

origival contract price unpaid at the
time when the notice of the lien is

fiiled. But courts most construe sta- |

tutes as they o4 them,

Jus

These provisious mignht estop
the contractor trom tiling & lien, bur
they do ml estop a suo coutractor
from dolng so They imply, on the
con'rary, that sueh liens may be tite !
sud provide for indemunity iu case they
shall be filed. Evaus v. Grogan, 153
Pa. st. 121; Cresw«Il Iron Works v,
O’ Brien, 158 lb, 172,

T'he assignment by the contractor to
the plalotifl of all moneys payable
uuder the covtract was sccepted by
the Hawaiisn Lovige “subject 1o wil
the conditions of the contract.™ This
did oot estop the plaintif! from filing
a lten. It did pot make him & jarty
to the countract. The contract itselr
was not nssigned, but only the moneys
payable under it, and, no doubt, the
platotil could ot recover oo this
asslgnmeut any moneys beyond what
would otherwise have heen payable
to the coutractor. But the preseunt
claim is pot for moueys payable by
the terms of the contraet; it is for the
euforcemment of a lien under the
slatute,

Sixthly, certain stairway material,
of the value of £100, was deilvered, not
at the building, ou which the lien is
claimed, tut at the shop of the con
tractor, who disposed of the same io
sali=faction of a claim for rent agaiust
bim-elf.

Courts elsewhere are about equally
divided upon the question whether s
lirn may be sustsiped for material
=old for, but wot sctuslly ineorporated
in, s building. By some courts it is
held that the coutracton is the quasi
agent of the owner, that the material-
man is justified in trusting him, the
contr «tor, inssmoeh as the owner
has jore imli'y ~«lected him as oupe
in whom contiienes may be reposed,
and that 11 would be uujust to require
th= mat-ra’sm«n (a0d impracticable

for bim to to lew up the marérial and
prove that it was all used 1o & par
ticuar butuliog:

We ¢iuor go =0 fur. The owner
diws pot, ei'her expressly or by im-
plication, give the contractor any au-
thority to inear Hability on his benaif
for materials, but on the coutrary be
expressiy stipulates that the coutrac-
tor himselfl shall furnish all the ma-
terials aud do sll the work for a defi
pite sum. The statute, it is true,
s kes the contractor the sgent of the
owner, against the wishes of the latter,
but to a very limited extent ouly. The
material-man is pot justified iv relyiog
upon the hounesty of tie contractor
because the owner has to some exi-ut
done so  He i» vot bound 10 sell his
materials and he tiast form bhi< own
Jutgment of the intezrity of the con-
tractor. He is sufMcicutly protec ed,
A= against the owner, by the presump-

tion that the morrinls were netonlly
used for the putio-e for which they
v-re sold, throwive the bunien of
oot g thie o v ner Lo show the con
TRy If the maerials wers sol
Hre-eliy To e owier or 10 Lhe ¢
ACTOrF withh U e vXpress aoprova
iof ¢ owner fir  uU-s A par
atar bulldivg, the . wonthd
prrohably in T Y e (T o
topp=d from <howt g o Jitlercut uss-,
huat where (he =al= {4 0o the contrae - or
WILLOU! the eXpress ajyproval mind gw

baps witho e Koowledee of the
the matensisere uol deliv
ered 4t the baliding, swil & misappli-

v e, and

cation ts tads - f them, it would e-r-
raltsly be upjus=t to the owner to hald
m  lisble The eontractor s the

i for the purposs of
purchasivg =uilabie matsrials to he
put into the buiiding but not for the
wrposs of purehssing marerisls for

v OWlier

T owi bepefit
the stetute s
that the materislman wmay fol

w  his msterinl st hoeld linhle
i i wWhose buildiog it bas be-
oime  incorporatsd  and the value

{ which it has enhanpeed. Tui-
olfret  dows not  require that the

owner should be held able 1 r mate-
rial which, thmugh g wrong of the
sl ractor, Deve: went juto the bulld-
ing. lu cd-eof loss under suc-h cir
‘umstances, i1 1+ o oar opinion, more
Lhatl, as twiween lnDoCent par
e, the loss shou'd remsaio whar= it
falls. Thematerial man has duttest
perform for bimself as well ns privi-
ieges Lo joy Al the expenss of others
He chuno: net with carslessness aud
throw tne bes I any, on inpocent
thirl pari== Tue statute js to be
sirictiy cou=-traed as belog in derogs
tou of the eommon law awd arbitra
rily giving pr-fer=nees 1o certain ored
itvrs for cleim= of no grester mesit
thay Others which are left Greecured
Luessv. R-dwand, 9 H.w. 23,
Pie statute, which gives a lies o
versons *furatshing labor or material
to be us=ad in the enustiuction or re-
pair of auy vaildiog,” 18 easi'y capa-
bie of this eoonstruction, Ses Dear
dorfl v. Everhartt, 74 Mo , 37; O apin
v. Paper Works, 30 Conn. 481 ; Hunter
v. Blanchard, IS (11, 315; Sylvester v,
Coe, ete, Co, 80 Cal., 510: Weirv,
Barues, 57 N. W. (Neb |, 790 ; Lee v,
King. 13 So. (Al ), 508; Tageard v.
Backmore, 42 M« 77

Lastly, the Circuit Court sustained
the lisn for certain eolumns, plates,
girders, grills aud gates of the vilu-

See

of 8114590, and for windows, doors,

Irsusoms, balusters, sash,
veotilators, blinds and sand, of the
valge of $184570. The objection to
the allowasnees of these items is, Lhat
they were not coversl by the descrip-
tiou of the materinls o the potice of
the claim of li=u required vy the
siagLe.

In the ovotice the lien was elaimed
** for marerials furnished, to wit, lam-
ber sod handwars.” The materials io

gestion do 1ot come wituin the de-

nitions of the terms ' lumber"™ and
“hardware,” as round in the Century
std Swsodard dictiooaries, sod as
giveu in this case with refer-
euvce to these particulsr materisls

metragals,

Fourthly, it is obvioas from the | by persons familisr with these terms
shove reasoning, that an sb.udon | as used in these islands - the architect

ment of the work by the contrsctor' sud the coutractor under toe building |

contraet in question aud the msvager
of the plalutiffs business, This was
also apparently the finding of fact by
the trisl Judge, who disposed of the
|point on the question of law, The
| argument is that the statute is suft
clently complied with by a cluim for
“materials™ only, and that the words
“lumber und hardware” may be
treated us surplusage. |
A partial enumeration which pur-
pori= 1o be a complete enumeration I-l
wor-e than pone at all, beonuse it is |
misiending  See Whoittier v.  Mill
Co., 38 Am. St Rep. (Wash.} 149
Awd even if a claim merely for “ms-
terials" were suffletent, there would
be considerable ground or Hmitog »
per=on who did not make such eluim,
tr the elaim actusily made. He
ought Bot 10 expeet more than he
vlsims, especially of bis olaim is mis
feading., ‘
Bat, is & claim merely for “materi-
nis” sufficient? Toe statute requires
that the “no ice shall set forth the
swouot of the elaim, the labor or ma
“terial furnished, s deseription of the
property sufficient to  ideotify the
=aine, and any other matter neceasury |
to & clear understandiug of the same.”™
Muny stututes elsewhere upou this
subject require & full or itemized ao-
count, but our statute, like some oth-
ers, does not go so far  To Leukey v.
Wells, 16 Nev. 271, the staute re-
quired the materinl man to fi'e s olaim ‘
Yeontsinloe a suantement of bis de-
mand,”  The lien was clnimed tor
‘i aterial, o wit: lumber, nl-umi,J

sash, blimds, moding<, cu<ings aud
mill work " The Court held this »
~ufticieut deseription, as it showed the
“nature and chaacter’” of the de-
mand. That our own statute does not
require  a  full  itemized state-
meant 8 implied by the re-
quirement of Section §, that --the|
delendant shall be served with a de- |
tailed specideation of the elaim, pro-
vided that po such specitication aball
have been furvished before proceed
fungs were commenced. ™ |

It seems o us, however, that the |
vsiire or charscter of the lualrridn|
should be shown, The statute re- |
quires the notice to “~etforth * * o|
the materisi-furnished.” Tuois means
more than that the ¢laim may be sim
piy for “material " [t means at least |
that the ¢lass or kiod or nsture of the |
material stould be shown.  Toe pro-
vision that the votice shall set forth
“any other mstler pecesssary to a
clear understanding of the same™
al=0  bears out this constroction. |
While the words deseriptive of the
materials furnished sbould be mu-i
strued liverally, yet no m;ur_-risls|
=hould be in¢luded which do vot fair-
Iy come within the genernily accept-
el defiuitions of thos« woris,

e statute is artificial, arbitrary.
It gives s materisl-man «xeeptional
privileges, but it gives these only on
coudition that be shall comply with
the terms of the statute. The statute
proviles thut the *‘lien shall vot at-
tach' uvatless notice, of the charweter
deseribed, is filed. As has been al-
reddy sard, the statute is o be striet-
Iv construed. It 1s in the power of |
tiie miaterial man to give a proper des-
coiption of the materials he has sold,
[t 18 reasouabie to reguire him o do
8, in viewol the extraordinsary favors
extended to vm A od this should be
requirest in justice to the owner, pur

isaers, incambran wi=, other muale-
rial-men aond sll other porsons whose
interes's may be sifected by the lien.
The reasou has greater force wien, as
i this ca=e, the materinls are fur
pishe | pot to the owper Limse!f, bot
to the eontracto: aud perhaps without
Enowledgs on the part of the
wier. See Russell v. Bell, 44 Pa. St.
H: Poill,, Mee Liens, Sec 349 [f the
were ciatmed by the coatrector
for all the -abor aud material furvish
ed for a butliding under no entire con
tract, & mores general description
perhaps be suflicient ander the

alhiy

gl
slntule

We find po ground for disturbing
the juldgment ax agaiost (e de'endant
Redwand, but ws agsiust defend
aiil Hawniian Lovlg~ the }:I-]:ln--.a! =
sel aside aud o vew trin! orlersd

While fu'ly concurring in the result
arrived at in the forsgorng opi nloon,

which [ feel compwlled to do umider
our ~tafute and the authorities cited,
yei | feel strougly thst our statute
shoulil bs so amended as 'l)\;-l'-']ﬂ-'](l:y
limic the ifability of owners of bgild-
ings upder Tiens fied oy mechanics
aret waterial-wen, this having been
done in many of the United States
and bh=ine n mart-r whielh should be

ind 2'a'utse
Riwce. F. BricKgrTON,
Harch ant W A Kinoey for
A. W Carter and . Brown
for defendants.

Honnlulu, Outober 31

controlle=d by
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Awarded
Highest Honors—World's Fair,
Gold Medal—Midwinter Fair.

WRICES

BAKING

MOST PERFECT MADE. |

A pure Grape Cream of Tartar Powder, Free !
=m Ammaonia, Alum or any other adulterani

Iz all the great Hotels. the leadiry
Zlabs and the homes, Dr, Price's Creas
laking Powder holds its supremacy

40 Years the Standard. :
LEWIS & CO.,

Agents, Honolulu, H. L.

2 92PERBLATE

TRINTING

AT GAZETTE uFFICE.

GAZETTE : FRIDAY, NOVEMBER 8§ 1805 —SEMI-WEEKLY.

SHOPPING BY.ROST

e ———

It is a well-known fact
in the country as
Now there is no

out
Honolulu.

fast

that people’s clothes wear
if not faster than in
need for making a trip to

the Capital to renew your stock of wearing apparel.

L. B. KERR, QUEEN ST., HONOLULU,
Has Started A

POSTAL ORDER

DEPARTMENT

and will be pleased to send on request, samples and

prices of his

Scotch Tweeds and Ginghan
and Prints; also Sheeting, Pillowcasing, etc.

vard at Wholesale Prices.

celebrated West

of England Serges,
18, India Linens, Dimities
A single

L. B. KERR,

P. 0. BOX 3086,
Honolulu, H. L

BY AUTHORITY,
Members of e Tax Appeal Boards

Commissioned by the Minister of

Finance for 1895,
FIRST DIVISION, ISLAND OF OAMU.

William F. Allen. William A. Boaen.

SECOND DIVISION, ISLAND OF MAUTI,
MOLOKAL AND LANAL

D, L. Meyers, F. W, Haray.

THIRD DIVISION, ISLANDS OF HA-
wan

J“' S. Terry,

I W. A. Hardy,
{ Richard lvers,

South Hile

Noith Hilo d
{D. Hoakimos
| 1. Forbes,

R
| W, Hookuanui,

Hamakua.......,...,

. Blackow.

sonth Eohala <
{tieo. Lincoln.

(Henry Renton,
Noorth Kohala 4

Has
Any-
Body
Found
In
Honolulu

A place where they em-
ploy better workmen than
we do? Or where the cost
of repairing furniture is so
reasonable? Has anybody
ever had any work done by
us that was not SATIS-
FACTORY BOTH IN PRICE
AND WORKMANSHIP?

There is but one answer,

" VGeo. Hall
. {C. D, Miller, | N O '
North Koas S Eia | .

{8 Lima. |
{ IV S, Wadan,

South Rona <
TH. W, Greenwell.
(T. . Wills, |
Rau d
. 1), Iknaka. |
|\ A bunter, |
Puns 2

=

Peshia
FOURTH DVISION, IsLAND  OF
RAUALI AND NIIAT.

W. 6. Swmith, H. D, Wishird,

DAMON
of Finanes.

wher 4, TG,

{Signed. ) =. M.

Finar o= Department. Nove

2w
For "the information of the publie the
i of the Esxecotive
and Advisory Councils of the RBepublic of
Hownii, passed July 12th, 1504 is re-
published:

Resoleed, that-the President and mem
bers of the Executive Council shall be
officially addressed simply by the titles
of their respective office: thus, “To the
President,” or “Mr. President,” and
similurly the membors of the Cabinet
The terms *Exeellency,” “Honorable™
and words of like mmport shall not te
used in offically addressing the members
of the Executive Council.

1703t

Interior Department.

Braeeav or Coxverasces, )
Hoxonrrno, Oct. 25, 1805 § I

following resoln

Mu. D. MeCormisros has this day |
been appointed an
Acknowledgments to Instroments for
Becord for the Island of Molokai |

THOS. G. THRUM,
Registrar of Convevances.
A}:prt»\‘ml:
J. A, Kisa, |
Mivister of the Interior. |
1703-3¢ |

The following gentlemen have this day !
been appointad members of the Board of
Fence Commissioners for the Distriet of |
of Makawaao, Island of Magi:

W. F, Pogue,
John Wagner,
A Tavares, Jr. !
J. A, KING, ‘
Minister of the Interjor.
Interior Office, Oet. 28, 1865.  1708-8¢ |
Foreign OMes Notlee, rl

The President directs that notice be

given that

HENEY E. COOPER, Esq .,

has this day been appointed Minister of

Forelgn Affairs and Attornes-Gieneral ad

interim. vice F. M. Hatch, resigned,
GEORGE C. POTTER.
Eecretary ?nrﬂlgn Office.

Fureign Office, November Gth, 1506
T3t

The Daily Advertiser 75 cents a
month. Delivered by carrier.

And yet we are doing
better work today than
ever. We are not only

REPAIRERS

BUT

anufacturers

OF =t=

Furniture.

Think it over, you may
have something in the
house that needs touching
up: if you think it will
you a dollar, the
chances are it will only
cost vou half that amount.

Try it and see.

cost

HOPP & CO.,

Furniture Dealers,

Agent 1o Take | CORNER KING AND BETHEL STS.

The New Com=r~ ¢
ing, but the 3
tant individasl

in the howuss

hold. Il ow
carefol the
mother showld
Le ta prevent
disease and lay
a foundation for robust maturity,

Angier’s
Petroleum
Emulsion

(Practically Tasteless),
is the babies’ friend. .1t cures
coughs, croupy or otherwise. It
pats flesh on tle little bones and
strength in the little frame. Phy-
sicians everywhere prefer it 1o
cod-liver oil, because it is a food-
medicine that the little ones like
to take, and it cures,
50 Cents and $1.00.

Asngier Chemizal Co., Beston, Mass.

OOOOOOOOOOOOOOOOODNODON

HOBRON DRUG GoO.

EXCLUSIVE AGENTS.




